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Those who are not part of the antitrust family in the 
DACH region will certainly associate the Tyrolean capi-
tal Innsbruck primarily with the Alps and winter sports 
and perhaps also think of the fantastic adventures of the 
spaceship Orion, whose protagonist, Major Cliff Allister 
McLane, was impersonated by actor Dietmar Schönherr, 
one of the prominent sons of the city of Innsbruck. 
Friends of antitrust law and competition economics, on 
the other hand, immediately think of the annual sympo-
sium of the Forschungsinstitut für Wirtschaftsverfas-
sung und Wettbewerb (a research institute, FIW for 
short), which took place for the 56th time from 22 to 24 
February 2023 and traditionally starts three days after 
the famous Rhineland carnival culminates in the big 
processions called “Rosenmontagszug”. That is good 
timing with regard to the not entirely insignificant anti-
trust community from the Rhineland – they are back to 
their senses. Prof. Dr. Justus Haucap was there and re-
ports here. 

After a two-year break (because of Corona, exactly), 
120 legal scholars, economists, lawyers, enforcers and 
industry representatives met at the Hotel Grauer Bär to 
discuss current issues of antitrust law, or to complain, 
depending on one’s mood.  Who was there or what ex-
actly was it about? If you prefer a sober overview, 
please click here.3 If, on the other hand, you would like 
to listen to a subjectively coloured, highly distorted ac-
count, you can read on. Please watch out: I am also 
(still) the chairman of the Scientific Advisory Board of 
FIW – so the distorted presentation is guaranteed. But 
now to the point, dear readers. 

 
3 http://fiw-online.de/de/veranstaltungen/fiw-symposion.  

 
 

 

 

 

The heads of the authorities 

The informal start was made on Wednesday evening 
by the highly esteemed interim Director General of the 
Austrian Federal Competition Authority (BWB), Dr. 
Natalie Harsdorf-Borsch. At the reception hosted by the 
BWB, she pointed out to Andreas Mundt that the BWB 
had completed the sector enquiry into the wholesale 
trade in mineral oil in just three months. But as a host 
to the event, it is of course all right to pour the guests 
a drink. I also liked her comment on miscarriages of 
justice, that in these cases the court had now erred with 
legal certainty. 

Formally, Andreas Mundt kicked off the conference on 
Thursday morning and spoke on “Current develop-
ments in the Bundeskartellamt’s antitrust practice”. 
The President of the Office first emphasised that de-
spite the DMA, Section 19a of the German GWB, the 
competition act, would retain its importance. In the 
field of cartel prosecution, Mundt pointed out that 
worldwide – with the notable exception of Austria – 
leniency applications are declining. Therefore, the Bun-
deskartellamt is now pursuing a double strategy in car-
tel prosecution: On the one hand, there is a more inten-
sive screening of markets in order to increase the prob-
ability of cartel detection, on the other hand, Mundt 
spoke out in favour of a privileged treatment up to ex-
emption of leniency applicants with regard to claims 
for damages in relation to the other cartel applicants. 

In the field of merger control, the President pointed 
out that as a “lawyer from Germany” he certainly had 
his problems with the European Commission’s inter-
pretation of Article 22 of the EU Merger Regulation. 
How jurisdiction could arise from the referral of a mer-
ger by one competition authority without jurisdiction 
to another competition authority without jurisdiction 
is not yet clear to him. Mundt also raised the question 
of where the Bundeskartellamt itself wanted to head in 
the future. Although he was open to further 
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expansions of the Bundeskartellamt – this is not really 
surprising – he was also concerned about the “core 
brand” of the Bundeskartellamt if more and more tasks 
were transferred to it. 

Merger control beyond the thresholds 

In the following panel, Natalie Harsdorf-Borsch (BWB), 
Konrad Ost (Vice-President of the Bundeskartellamt) 
and Birthe Panhans (DG Competition) discussed “Mer-
ger control outside the thresholds”, chaired by my col-
league on the FIW Advisory Board, Torsten Körber 
(University of Cologne). The acting Director General of 
the BWB – perhaps still impressed by the meeting of 
academic competition economists at the BWB the pre-
vious week – presented numerous figures. Since 2015, 
there have been 14 applications under Article 22 of the 
ECMR in the EU. The BWB is the EU-wide frontrunner 
with four initial applications (out of a total of 14 appli-
cations). In addition, the BWB had joined three other 
applications, i.e. it had been involved in half of all 
cases. The Bundeskartellamt had filed three initial ap-
plications, France and Spain two each and Finland, 
Denmark and the UK one each. In addition, Harsdorf-
Borsch referred (appropriate word in this context) to 
the joint guidance of the BWB and the Bun-
deskartellamt on transaction value thresholds. From 
November 2017 to December 2022, there were 121 
merger projects in Austria that were notified due to the 
transaction value threshold. That is significantly less 
than 10 percent of the notified mergers in each year. 
Almost half of them were in digital markets and the 
healthcare sector. 

With the exception of two cases (Meta/Giphy and a 
transaction that was then withdrawn), all of these no-
tifications were cleared in Phase I. With regard to Arti-
cle 22 ECMR, however, the BWB intends to adhere to 
its previous practice of only referring cases under Arti-
cle 22 ECMR to the Commission if there is also a na-
tional duty to notify in Austria. Konrad Ost took a very 
similar view. Birthe Panhans (EU Commission), on the 
other hand, referred to the necessity of being able to 
better control potential killer acquisitions. She referred 
to the Commission’s guidelines on the subject and in 
particular to paragraph 19 of the guidelines, which lists 
indicators that are used to assess whether a killer ac-
quisition could exist. Panhans mentioned the transac-
tion value as one indicator (among many), innovation 
and access to competition-relevant assets (such as 

data). So far, only one case out of 35 merger proposals 
examined had been examined more intensively. 

Competition policy in the next 10 years 

After the lunch break, I had my appearance on stage 
and was allowed to speak about (some of) the “chal-
lenges for competition policy in the next 10 years”, spe-
cifically about digital markets, sustainability and la-
bour markets. In the area of digital markets, my plea is 
to wait with a possible tightening of merger control un-
til we have more clarity about what effect the now sig-
nificantly improved abuse control (especially through 
DMA, Sections 19a and 20 GWB) will have. In princi-
ple, the significantly upgraded behavioural control 
seems to me to be better suited to prevent possible 
abuse of market power. For competition authorities, at 
least in digital markets, it should hardly be possible to 
reliably identify killer acquisitions ex ante or even ex 
post. The counterfactual scenario is far too unclear for 
this. This is more feasible due to the comparatively 
long research pipeline in the pharmaceutical industry 
or agrochemicals. But there, this can be addressed to-
day without tightening merger control, for example by 
introducing the transaction value threshold as in Ger-
many and Austria. 

Finally, the planned 11th amendment of the German 
competition act GWB was discussed directly. Jürgen 
Kühling (Monopolies Commission, University of Re-
gensburg) argued with Torsten Körber, who stood in 
for Stefan Thomas (Tübingen), who was prevented 
from attending at short notice, about “Disturbance of 
Competition as a New Parameter for Structural Inter-
ventions by the Competition Authority”. Both had in 
common the concern to bring about improvements 
compared to the current draft bill. While the Chairman 
of the Monopolies Commission wanted to see the role 
of his Commission strengthened (and repeatedly 
praised the Comission´s 58th special report on the 
then Brüderle draft – I liked it very much, of course) 
and also insisted on compensation, Torsten Körber ar-
gued for more fundamental changes, such as the intro-
duction of the “three-criteria test” known from tele-
coms regulation (section 11 in the German telco act) 
and a more precise and narrower definition of the con-
cept of distortion of competition, so that the GWB does 
not become a competition administration law. Thor-
sten Käseberg from the Ministry was then allowed to 
storm the podium and join the two colleagues in 
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defense of the draft. He was open to improved com-
pensation, but not to the introduction of the “three cri-
teria test”, which in his view did not fit conceptually. 

Gone with the Chancellor 

On Friday morning – after a lavish dinner in the Kai-
sersaal of the Stiftskeller (see our photo at the top) – 
Martina Merz, CEO of thyssenkrupp AG, was supposed 
to speak. However, she had to be replaced at short no-
tice by her Group General Counsel Sebastian Lochen in 
order to go on a trip abroad with Chancellor Scholz. 
That excuse was actually well suited to the topic of her 
speech, which focused on the new global challenges 
posed by China, but also by the USA (keyword: Infla-
tion Reduction Act). I can’t help but refer to our pod-
cast episode with the highly esteemed colleague 
Katharina Erhardt (her surname alone, reminding us 
of a former German minister for economics, should be 
an incentive for all friends of competition to listen in!) 

Cartel damages at the BGH 

Let’s not digress. We continued with Wolfgang Kirch-
hoff, known as the presiding judge at the Federal Su-
preme Court, who spoke about the current case law of 
the Cartel Senate. Specifically, it was about two judge-
ments on cartel damages (judgement of 28.6.2022, 
KZR 46/20 – Stahl-Strahlmittel and judgement of 
29.11.2022, KZR 42/20 – Schlecker) as well as a deci-
sion of 27.9.2022 (KZB 75/21 – Kartellrecht im 
Schiedsverfahren). In the Stahl-Strahlmittel judgement, 
the question is whether a buyer may have suffered car-
tel damage if it did not buy directly from cartel partic-
ipants but from a subsidiary of a cartel participant. 

 

 

 

 

 

 

 As Kirchhoff explained, due to possible price umbrella 
effects, it is sufficient that goods were purchased which 
were the subject of the cartel agreement – especially if 
the seller was the subsidiary of a cartel participant. The 
fact that the prices paid and price components (scrap 
surcharge, energy surcharge) were below the cartel 
prices was not sufficient to exclude a cartel-related 
price effect, because without a cartel it might have 
been possible to negotiate even better prices. 

In the Schlecker case, Kirchhoff stated that “if secret in-
formation is passed on, there is a high probability that 
the market behaviour of the cartel participants does 
not correspond to the hypothetical market behaviour”. 
Further: “If the secret information concerns price-set-
ting behaviour, the prices achieved after the exchange 
of information are very likely to be on average higher 
than those that would otherwise have been formed.” 
For economists, this is a particularly relevant message: 
“Methodological errors and faulty fact-finding in party 
expert opinions do not justify rejecting applications for 
such regression analyses or refraining from obtaining 
them ex officio”. It seems that bad expert opinions are 
still better than no expert opinion at all for cartel vic-
tims. 

Finally, on the question of antitrust review of arbitral 
awards, Kirchhoff made it unmistakably clear that – 
despite criticism voiced by some – no legal system 
could accept violations of its most fundamental norms 
(and he counted in particular Sections 19, 20, 21 GWB 
among these) being confirmed by its own courts. 
Therefore, a review of arbitral awards on the merits 
was necessary. 

The Innsbruck symposium ended with reports from 
three FIW working groups on the Competition Policy 
Model (rapporteur Justus Herrlinger, DLA Piper UK), 
on Criteria for Restraints of Competition (rapporteur 
Georg Böttcher, Siemens AG) and Sustainability and 
Antitrust Law (rapporteur Georg Götz, Justus Liebig 
University Giessen). More about this soon on the FIW 
website.

 

 

 
 

 
 
 
 
 


