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Let’s wrap it up 

Der Platz und die Geduld der Leser:innen sind zu 
knapp bemessen, als dass wir hier jede der spannenden 
Diskussionen en detail nacherzählen könnten, daher 
wechseln wir jetzt in den Urteilsstil:  

Miguel Pérez (AB InBev), Aleksandra Boutin (Positive 
Competition, Ex-Kommission) und Carlos Vérgez 
(CMS) diskutierten unter Moderation von Malgorzata 
Urbanska (CMS) intensiv über die neuen Kommissi-
ons-Richtlinien zu vertikalen Beschränkungen. Dabei 
standen weniger die tatsächlichen Inhalte in der Kritik, 
sondern mehr, dass die Richtlinien nicht die gravieren-
den Änderungen im Markt und im Case Law wider-
spiegeln würden. 

In drei „focus sessions“ ging es um private enforce-
ment, die Foreign Subsidies Regulation und die Inves-
titionskontrolle. In der letzten saß u.a. Kai Neuhaus 
(CMS), der den ganzen Tag über humoristisch-elo-
quent durch die Veranstaltung führte. Bei der privaten 
Kartellrechtsdurchsetzung – diskutiert mit Christian 
Kersting (HHU) – sorgte Avantika Chowdhury (Oxera) 
für ein denkwürdiges Zitat: „As an economist I have an 
issue with [legal] presumptions – it is just arbitrary“.  

 

 

 

Das war eine Steilvorlage für das letzte Panel, in dem 
es zwischen Ökonominnen und Juristen hoch her ging: 
Diskutiert wurde der neue Aufschlag der EU-Kommis-
sion zu Art. 102 AEUV, zu dem es nun endlich Leitli-
nien geben soll (nachdem dieses Vorhaben einst ge-
scheitert war und nur die sogenannten Enforcement 
Priorities übriggeblieben waren). Damien Gerard (Bel-
gische Wettbewerbsbehörde), der aus einer Towercast-
Hearing zum Panel hetzte, Simone Kohnz (ECA Econo-
mics) und Co-Gastgeber Rupprecht Podszun (HHU) 
stritten um die Deutungshoheit über das Kartellrecht: 
Welche Rolle soll die Ökonomie in der Einzelfall-Be-
trachtung von Missbrauchsfällen haben? Mit dem ge-
wieften Moderator Brian Sher (CMS) wurde es noch 
einmal richtig emotional – to be continued. (Die Posi-
tion von Podszun und Tristan Rohner zur Art. 102-
Konsultation lässt sich übrigens hier nachlesen.)  

Das krönende Finale fand in einer beeindruckenden 
Location statt: In (!) dem BELvue Museum unmittelbar 
am/im Königspalast gab es bei phänomenalem Blick 
Sekt Champagnerempfang und Dinner. Dabei sprach 
Mr. DMA himself Andreas Schwab (der auch beim 
DMA Lunch Talk am 23.5.2023 dabei sein wird) über 
das Verhältnis von Regulierung und Wettbewerb in 
der Union. Was danach auf dem Plux passierte, bleibt 
auf dem Plux. Wir freuen uns auf die nächste Aufzug-
fahrt in Brüssel!
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There are two types of visitors to Brussels: some spend 
Thursday evening on the Plux, marvelling at the view of 
the spectacularly illuminated Grand-Place and return 
home sleep-deprived with Belgian chocolates in their 
trunks. The others spend their time at conferences, ab-
sorbing the thoughts of the stars of the antitrust commu-
nity and dreaming of the more economic approach on 
the way back in the red cushions of the Thalys. The au-
thors of this article combined both in 26 hours in Brus-
sels.  Alexander Kirk and Philipp Bongartz describe 
their highlights of the EU Competition Conference. 

Alexander Kirk/Philipp Bongartz, Düsseldorf                                                                    
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30 seconds of fame with Andreas Mundt 

After the last conference in 2021 took place virtually, 
the who’s who of European competition law met in 
person this year. Andreas Mundt, President of the Bun-
deskartellamt, was of course a must-have. Co-host Mi-
chael Bauer (CMS) opened the talk with Mundt by ex-
plaining how you can tell that Mundt is a VIP: other 
guests boasted of riding up the elevator with him. (We 
don’t know if Olivier Guersent bragged about standing 
next to us in the elevator, too). 

In the interview with Bauer and Annemieke Hazelhoff 
(CMS), Mundt talked about the regulatory density in 
Germany and Europe, i.e. the growing abundance of 
new regulations, laws, guidelines and other communi-
cations from the Commission. Mundt attributed this to 
the fact that in a fast-changing world, many rules re-
quire adaptation (even if not every change seemed 
mandatory to him).  

One focus of the interview was on the topic of sustain-
ability agreements, which are given a lot of attention 
in the Commission’s draft Horizontal Guidelines – and 
were further discussed at the conference in a separate 
panel by Daniela Esposito (Akzo Nobel) and Dirk Mid-
delschulte (Unilever). 

In view of the difficulties of reconciling competition 
and sustainability, Mundt relied on traditional German 
football wisdom: “the round has to go into the square” 
– “das Runde muss ins Eckige”. According to him, the 
Bundeskartellamt is discussing various approaches in-
ternally, with the federal government (regulation?) and 
at conferences (“if anyone of you has a better 
idea…”). The proposals recently presented by research-
ers from the Heinrich-Heine University (sorry, only in 
German, but with an English summary) form the basis 
as a “menu” of suggestions. Mundt sees the best contri-
bution of the Bundeskartellamt – guidelines are not 
planned, at the most we can expect a paper summaris-
ing case practice – in deciding cases: “We want cases!” 
With regard to sustainability agreements, he encour-
aged companies willing to cooperate to enter into dia-
logue with the competition authority: A large part of 
them do not restrict competition, Mundt said, other-
wise problems can be dealt with by employing the au-
thority’s discretion. 

Mundt also commented on the 11th amendment to the 
German competition act, in particular the planned sec-
tor enquiry with abuse-independent remedies. This 

“New Competition Tool” may be applied in many mar-
kets with a high degree of concentration. However, due 
to the lengthy procedure, the instrument could not be 
used to regulate short-term petrol price reductions. For 
an exemplary case in which an abuse-independent 
remedy was required, Mundt referred to the British air-
ports: After the UK competition watchdog had certi-
fied a lack of competition at these airports in 2009, 
Heathrow Airport Holdings (at the time: BAA) had to 
sell Gatwick, Edinburgh and Stansted. The evalua-
tion was positive: more passengers, lower prices, bet-
ter service. Incidentally, Mundt complained about poor 
service of a platform through which he had reserved a 
flight and later rebooked it. Anyone who knows how 
the HRS proceedings got started can wipe the sweat 
from his brow: It was understood that Mundt sees no 
reason for a sector enquiry. 

The big picture 

…was covered with Guillaume Loriot, highest official in 
European merger control and Deputy Director-General 
of DG COMP. In the interview with CMS lawyers Chris-
toff Soltau and Dieter Zandler, he spoke about 
the Commission’s 2021 Guidance on the application of 
the referral mechanism under Art. 22 ECMR. The Com-
mission essentially encourages Member State Compe-
tition Authorities (NCAs) to refer to them mergers that 
do not meet the national thresholds. In Illumina/Grail 
(2022), the General Court gave its blessing to the new 
practice. Loriot defended the new approach: it achieves 
the intended increase in flexibility in merger control. 
Such mergers (2022: approx. 20 transactions) would 
come to the attention of the Commission through re-
ferrals by the NCAs, complaints or the parties them-
selves. The majority of proceedings could be resolved 
in informal discussions without the need for notifica-
tion. When asked about opposition to the new practice 
among NCAs, Loriot stressed that the guidance only 
creates an opportunity for authorities, not an obliga-
tion. 

The discussion on mergers continued with the Tower-
cast saga. In this year’s decision, the ECJ ruled that Art. 
102 TFEU allows ex post control of mergers. Admit-
tedly, the court had already taken this view 50 years 
ago. In the meantime, however, merger control sys-
tems had been introduced in the EU and all member 
states except Luxembourg. Asked whether he now ex-
pected a wave of enforcement by the NCAs, Loriot 
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remained calm: The case would show the ECJ’s sensi-
tivity to enforcement gaps which authorities and legis-
lator see (as evidenced by Art. 14 DMA). However, the 
ex-post control of mergers would only be a safety net – 
the focus remains on the formalised ex ante system. 

The big boss 

Loriot’s boss Olivier Guersent, Director-General of DG 
COMP, was interviewed by Rupprecht Podszun (HHU) 
and Dirk Van Liedekerke (CMS). In response to the po-
lite opening question “How are you?” Guersent an-
swered open-hearted: He and his staff were tired and 
exhausted, good people had burn-outs, the crises were 
draining DG COMP. But then Guersent went galloping 
through competition law: during the pandemic, appar-
ently everyone who had ever ordered a Frappuccino 
at Starbucks or flown with Lufthansa was assigned to 
the State Aid team, the interview then went on to the 
fundamental questions (“competition is not a goal, but 
a tool”) and – or as one of them? – the revision of the 
Horizontal Guidelines. 

 
From there, it was not far to the twentieth anniversary 
of Regulation (EC) 1/2003. Guersent praised the sys-
tem of self-assessment (“never get back to notifica-
tion”) as the great achievment of the Regulation. For 
the upcoming revision of the Regulation, he wished 
that there would no longer be legal recourse against the 
rejection of complaints. Guersent expressly welcomed 
complaints, as they were an essential impetus for new 
proceedings. However, he does not want to see a con-
siderable part of his staff engaged in explaining to com-
plainants why the Commission might not care whether 
a judoka was allowed to participate in the Olympics. 

Of course, no competition law talk goes by without a 
question on the Digital Markets Act (DMA). Marc van 
der Woude, President of the General Court, recently 
said that he expects a “wave of litigation” on the DMA. 
Guersent has no doubt about this: lawyers would love 
to test new legal acts – why should it be any different 
with the DMA? This would be all the more likely be-
cause even supposedly simple questions are disputa-
ble, e.g. what constitutes a core platform service. As for 
how the (European) courts should deal with the DMA, 
Guersent also had a rare piece of advice from the exec-
utive at hand: “A good way not to get paralyzed is to 
reject quickly!” 

The new kid on the block 

Of course, the DMA also got its own panel – after all, it 
has just recently entered into force (2 May). However, 
the panel with Sophie Gappa (BMWK), Gerhard 
Klumpe (LG Dortmund) and Carel Maske (Microsoft), 
hosted by Björn Herbers and Szabolcs Szendro (CMS), 
did not convey much of a honeymoon atmosphere: 
“The DMA is like a marriage. First, you are happy when 
it is concluded but then the real work starts.” (Gappa) 

 
Klumpe warned not to put too much hope in DMA en-
forcement in the courts. (Maske nodded affirmatively.) 
Gappa countered that it was easier to implement a cat-
alogue of dos and don’ts than the general “be good” re-
quirement of Art. 102 TFEU. In our opinion, there is 
no point in “artificially” fabricating difficulties of inter-
pretation. Let us do what (we) lawyers were trained to 
do: interpret the law. 

At the end, Maske revealed that Microsoft will (proba-
bly) be designated as a gatekeeper due to at least two 
core platform services: Besides the Windows operating 
system – quelle surprise! – Bing also reaches the 
thresholds. He took it with a sense of humour: “Bing – 
that search engine that you should be using but only 
use to find Google.” 

Let’s wrap it up 

Space and the patience of readers are too limited for us 
to recount all the exciting discussions in detail, so let 
us speed it up: 

Miguel Pérez (AB InBev), Aleksandra Boutin (Positive 
Competition) and Carlos Vérgez (CMS) discussed the 
new Commission guidelines on vertical restraints un-
der the moderation of Malgorzata Urbanska (CMS). 
The criticism was less about the actual content, but 
more about the fact that the guidelines failed to reflect 
the serious changes in the market and in case law. 

Three “focus sessions” dealt with private enforcement, 
the Foreign Subsidies Regulation and investment con-
trol. Kai Neuhaus (CMS), who lead through the event 
in a humorous and eloquent way, was – among others 
– part of the third session. Dealing with the first topic 
– discussed with Christian Kersting (HHU) – Avantika 
Chowdhury (Oxera) delivered a memorable quote: “As 
an economist I have an issue with [legal] presumptions 
– it is just arbitrary”.
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A perfect starting point for the last panel, in which 
economists and lawyers got into a heated discussion: 
The debate was about the EU Commission’s new pro-
posal on Art. 102 TFEU, for which there will now fi-
nally be guidelines (after this project had once failed 
and only the so-called Enforcement Priorities had pre-
vailed). Damien Gerard (Belgian Competition Author-
ity), who rushed to the panel from a Towercast (!) hear-
ing, Simone Kohnz (ECA Economics) and co-host Rup-
precht Podszun (HHU) argued about who or which 
profession should be dominant in setting the standards 
for abuse proceedings: What role should economics 
have in the case-by-case consideration of abuse cases? 

With skillful moderator Brian Sher (CMS), things got 
really emotional once again – to be continued.  

 
The grand finale took place in an impressive location: 
In (!) the BELvue Museum directly next to/in the Royal 
Palace, we enjoyed a champagne reception and dinner 
with a phenomenal view. Mr. DMA himself Andreas 
Schwab (who will also be at the DMA Lunch Talk on 
23.5.2023) spoke about the relationship between regu-
lation and competition in the European Union. What 
happened afterwards on the Plux remains on the Plux. 
We look forward to the next elevator pitch in Brussels!

 
 
 
 
 
 
 
 
 
 
 
Julius Renz, Fiene Kuhlmann und Nick Frenken sind Stu-
dierende im Masterstudiengang Sozialwissenschaften an 
der Heinrich-Heine-Universität Düsseldorf. Sie stehen für 
Auskünfte gern zur Verfügung. Die gesamte 80-seitige Pro-
jektarbeit kann bei team (at) d-kart.de angefordert werden. 

Der Mitautor Darius Walter war ihr Kommilitone. Er ist 
überraschend im Mai 2023 verstorben. Diese traurige Nach-
richt erreichte uns kurz vor der geplanten Veröffentlichung 
dieses Beitrags. „Das Sichtbare ist vergangen, es bleiben nur 
die Liebe und die Erinnerung“, schrieb die Familie von 
Darius. Die Veröffentlichung ist insofern auch ein Beitrag, 

um an Darius Walter zu erinnern. 
Kontakt: https://www.sozwiss.hhu.de/institut/praktikums-
buero (Julius Renz)  
Zitiervorschlag: Renz/Kuhlmann/Frenken/Walter, DKartJ 
2023, 39 

 

Am 26. Mai 2023 war das Kartellrecht wieder Thema 
im Deutschen Bundestag: In 1. Lesung ging es um die 
geplante Reform des Gesetzes gegen Wettbewerbsbe-
schränkungen (GWB). Das Bundeskartellamt soll erwei-
terte Befugnisse erhalten – wir berichteten. Diese  
 
 

 
 
 
 
 
 
 
 
 
 
 
anstehende 11. GWB-Novelle ist Anlass, die letzten De-
batten im Parlament zu analysieren. Vier Studierende 
der Heinrich-Heine-Universität haben das getan: Sie ha-
ben – in einem Projekt bei Prof. Dr. Heiko Beyer – aus 
soziologischer Perspektive auf zwei Debatten zum Wett-
bewerb auf digitalen Märkten im Bundestag in der 19. 
und 20. Legislaturperiode geblickt. Ihre Ergebnisse ha-
ben sie für die Leserschaft von D’Kart zusammengefasst. 
Hier sind die Einblicke von Julius Renz, Fiene Kuhl-
mann, Nick Frenken und Darius Walter. 
 

Debatten über digitalen Kapitalismus 

Die Öffentlichkeit ringt mit Herausforderungen und 
Sorgen des digitalen Kapitalismus. Wie aber bewertet 
„der Gesetzgeber“ das Vorgehen und die Monopolstel-
lung der Tech-Giganten? In einer Diskursanalyse nach 
wissenssoziologischem Paradigma wurden über ein 
Jahr die Reden zweier Bundestagsdebatten analysiert. 
Dabei wurden alle in der 19. und 20. Wahlperiode ver-
tretenen Parteien betrachtet. Die Ergebnisse zeichnen 
ein erstes Bild, wie die Bundestagsfraktionen das unter 
dem Stichwort „Digitaler Kapitalismus“ gefasste neue 
Phänomen der Plattformökonomie einschätzen und 

Julius Renz/Fiene Kuhlmann/Nick Frenken/Darius Walter †, Düsseldorf                                                                    
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